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BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 15164

BNSF RAILWAY COMPANY - PETITION FOR DECLARATORY ORDER

AMENDMENT TO PETITION, RESPONSE TO COMMENTS AND RENEWED REQUEST
FOR EXPEDITED HANDLING

INTRODUCTION

On July 15, 2008, BNSF Ruilway Company (“BNSE™) hled a petiion, puswant to §
USC § 554(c) and 49 U S.C. § 721, requesting the Swiface Tianspoitation Board {“Board™ o
“STB™ to insutute a declmatory order procceding to terminate a contioversy on iemove
uncertainty with 1espect o two tack 1elocation pigjects in Oklahoma City, Oklahoma (the
“Petition™). One of the pojects will involve the 1elocation of the pottion of BNSF's Chickasha
Subdivision located between milepost 540 15 and mulepost 539 96 (“Eastern Sepment™) i
about |8 months. The other project was the near-tetm need to relocate a shott segment of
BNSF'y Chickasha Subdivision located hetween malepost 540 15 and nulepost 541 69 (“Middle
Segment™). BNSF 15 undettahng l’hcsc progects at the ieguest of the Oklahoma Depattinent of

fianspostation ("ODOT™) to faciitate the Oklahoma Crty £-40 Crosstown Relocition project

(' Highway Project” o "roject’ ) !

Ie cabeal mpostnee of the Highway Preject 16 the atizens of O« alaicma ity ind the
tiaseling public m geneial s et fuith 1 the Petition



While both iclocation projects we toutine in narure and of the kind undeitaken almost
daily hy wiilroads without prier approval of the Bomd, BNSE opted o seck a guor wling hom
the Boad [or two reusons  Fust, the twa track segments that ate being welocated wete the subject
ol the notice of exemption i STB Docket Mo, AB-6 (Sub-No. 430X), BNSF Raiway Compuny -
Abandomment Exemption - In Oklehoma County, OK (not prmtad), seaved June 5, 2008
(“Oklahmpa City Abandoament™), and BNSF docs not want to appean to be ciicumventing the
Boaid's 1ejection of BNSF's nutice of exemption in that proceeding ("Qklahoma Clty
Abandonment Proceeding™) ® Second, Edwin Kessler (“Kessler”), a party to the Oklahoma
City Abandonment Procecding, tiled a Fust Amended Complarat For Injunctive Rehet, on June
27, 2008 (“Kessler’s Complaint™. with the United States Distiet Cowtt fin the Western Distniet
of Oklahoma (“District Court”) secking, among other things, an otder ftom the Distriet Count
enjoinmg BNSF from relocating the two track segments at ivsue in this proceeding

In the Petition, BNSF sought a 1uling fiom the Boaid that the two iclocation projects ine
not subject to the Board's juusdiction BNSF also urged the Boaid fo rule that the Distict Cowmt
may not enjom the two projects on grounds that those prajects 1equure pior Boad approval

AMENDMENT TO PETITION

On August 14, 2008, the Distuct Comt nsued an Oider granting BNS['s motton o
disiiss Kessler*s Complainl. A copy of the Order 15 attuched as Exhibit 1 In so domg, the
District Cowt notend that the “STB has exclusive junisdiction over nanspottation by 1l carners,
incfuding abandonments and b hne welovations © Oider ot § I addinon 0 disimassing

Kessler's Complamt tor lack ot suhjec! matter jue sdecton, the Distant Coat dso dened

" [he OkLoma City Abandoarient Procecding abso uictuded e seginent af BNSF's € hichasa
Subdiviston fecated between matepest S HEED and male pest S32.91 (* Western Segment™




Kesslet's motion to hle a second amended coraplaint on grounds that the amendirent would be
futile Order at 6.

In light of the Distiict Cowt's Qrder, thete no longer 1s any necd tor the Board to wle
that the Distiict Court is without junisdiction to enjown the two 1clocation projects wid BNSF
hereby seeks o amend the Petition accordingly

RESPONSE TO COMMENTS

In the Petition, BNSF urged the Boad to establish an expedited schedule for the lihng of
teplies and the processing of this proceeding.  Since the Petiion was lited, QDOT, the Mayor of
Oklahoma Cdy and the Gieater Oklahoma City Chamber ("Chamber™ have tiled lctters
suppotting BNSF's 1equest and wging the Bomd o expedite the processing ot this proceeding
Even though the Bowd has not established a schedule for the filing of iephies, to date comments
in opposition to the Pctitton have been filed by Keswsler (“Kessler Comments™), (nTrae

("OnTrac Comments™”) and Robeit Waldiop {“Waldrop Comments™). Since it 1s uncettamn

whether the Bumd will establish o proceduie schedule for the owdetly piovessing ol thns
procecding, BNSF feels compelled to hiag to the Bowd's attention the most cgregrous
misstaternents of Facts contaned m the comments
L Kessler Comments
A. The Preferred Kessler Relocation.
Kessler maxes the unsapported snggesiion that it wonld have been less expensive
faster tor BNSFE o have iclocated the Middle Segmeng 200 feet to the south of the fonme

alignaient 1ather than iebu kting the Packhingtown [ead  Kessler Comrwents it 6 st and

Yo the extent hat BNSE's tospuonse o the contments s vicved s & eply to aweply BNSF
seecks teave to file the respense See Deleware & H RY Co v Coanolidatcd Rad Conp 910°C
289, 090 ¢ 1993)



foremost, 1t the Middie Segment had simply been mwved 200 feel to the south, i waould have
heen extrenely ditficult, it not impossible, to preserve seivice to Producers Cooperative Onl Mull
(“Producers™) and Mid-States Wholesale Lumber (" Mid-States™) once the Eastern Segment 15
telocited without jeopardizing the Highway Project By 1elocating the Viiddle Segment over the
Packingtown T.ead, rul access to Praducers and Mid-States has been presetved directly from the
Red Rock Subdivision as weil as to and ﬁmp the Chichasha Subdivision via the Pachmgtown
Lead and the Red Rack Subdivision. But then agdin, Kessler™s interest tn this proceeding 1s not
meserving tald service to shippers but cappling ot destioying the Highway Project. Moreover,
moving the former ught-of-way 200 feet to the south would have been much mote ditticult tom
n engmecting standpoint and would have involved desttoymg a public haseball ficld and
glecting crossings over several ety streets,?

Kessler’s suggestion that the Boad hold a heang to determine which icahignment of the
Middle Segmeat 15 muie cost-eltective demonstiates the wisdom of Congiess in not iegulaling
1elocation projects that Jo not adversely affect seivice w shappers, such as the two involved in
this proceedmg  Owm Nation®s 1l network wounld quickly gnind to a halt if imhicad 10uting
decisions were mude in a public forum tather than by businessmen with rmhoad operations
cxperience. More umportantly, the 1ssuc in this pioceeding 15 not which icalignment v most
cost-effective but whether the icalignment chosen by BNSF 1equauies prior Bowed apponval,

B. The STB Lacks Jurisdiction Over Highway Projects.

' Kessler clnys that BNST could have used the exssting tricks and ties 1 BNSE had tefovaied
he Middle Segment 1o Kessler's desaud locanion But BNSF covild have dene so enly by
distupting serviee over the Chuchahia Salxdivision while the tacks were etecated  In reswlding
the Pachinghouse [ ead, BNSF wars whle 1o relocate the Middle Seginent without any cistuption
frorad servwe Agaw, Kessler's suggestons we sad serving amd doesigned to aapple the
Ihghway Piroject amd net (o preserve rul ierght seevice mthe aea



Kessler next asks the Bowd te hold an evidentiany procecding to deteimine whethes
the Ehghway Project 1s moie important than pieseiving nal serv.ee on the Chickasha
Subdivision. Kessler Comments at 8 Indeed, Kessler argued before the Distiret Cout that the
Buitd was the proper forum for deciding whether the coudor undetlying the Eintern Segment
and the Middle Scgment should be accupicd by a 10 lane highway, as the dily elected and
appointed officialy of Oklihoma desne, m a commuter 1l hine, as Kessler amd his cohotts
tlesnie

The pioblem with Kessler's request 15 twofold.  Fust, the Bomd does not have
jurisdiction ovet highway projects and 1s not in a position to assess wluch alignment 1s
pictecable,  The Highway Project was appoved by the Fedeial Highway Adnumsttation
("FHWA ') on May 1, 2002. Having heen unsuccessiul at stopping the Thghway Project hefoue
FHWA, Kessler now conwes hefore the Boatd and secks (o have the Board timp FHWAS,
approval of the Project  The Board should summanly dechine Kessler's invitation to overrule the
FIIWA decision. Il Kessler does not like the Highway Project, he should voice his objections
with the FHWA, which has jutisdietion over the Project.

Second, it 1s not the Bowd's responsibility to balance the wisdom of the [Iighway Project
with the prescivation of rail service on the Middle Segment and Eastein Segment. “The overhead
uathc toimerly moving over the Middle Scgment has already been ielocated over the
Packimgtown Lead  As the Board well knows, the rerouting of overhead naltic s within the
managenal disoetion of the 1auhoad and does not wequine Bomd apponal See, e g Frmnen
Industires, Ine v 1CC. 897 € 24 866 (7™ C, 1990), Peaple of State of faon + 1CC, 08y - X
SOR R73 (7" Cu 198%) ¢ Tis pohiey retlects the well-established prnerphe tha the outing of

overhead aathic and the sclection of allernative 1outes tor the handiing of such tattie 1s a4 e

~1



uf manageiial discretion "), Cennal Miclugun Rv Co — Abundonment, 71C C 2d 557 (1991),
Southein Pactfic Tramsp Co = Abandonment, 360 1CC 138 (1979)  Therefe, even af the
iclocation of the Middle Scgment wete deemed to 1equue prion Beard approvad, as Kessler
* claums, BNSF could elect to conuinue rerouting the overhead taffic via the Packingtown Lead
Moreovel, the relocation of the Midkdle Segment dues not affect service to local shippers since
there arc no shippers located an that | 54-mile segment of tiack

C. The STB Docs Not Have Jurisdiction Over The Construction And Abandonment
OF Industry Tracks. -

Kessler concedes that the 1elocation of the Eastein Scgment will not adversely aftect
ovethead tiaffic  Kessler Comments at 9. Kessler also does not seiiously contend that the
relocation will adversely affect local ualtic since, once the new connectons 10 the wdustry
tacks are rc-mstalled dnectly fom the Red Rock Subdivision (whuch 1s how Producers and Mid-
States were ongmnally serviced), BNSF will have contmued access 1o the shippeis  Instead,
Kessler whimsically reclassifies the nomenclature of the tizcks

Under faulty logic, Kessler argues in lus comments that: (1) the cxisting  ‘spus”
extending noith fiom the Eastern Segment to the facilities of Pinducers and Mid-States e not
“spuis” but branch lines because they cioss a4 UP 1a1l hine, (2) the new tacks being built to
access Pioducers and Mid-States me lines of 1ailioad because they tiaverse propeity owned by
Md-States; (3) the new Iracks being bslt to access Producers and Mid-Swutes are hines ol
vathoad becatse they pernnt BNSFE to aceess new markets due o the tact that the shippers ae
loc.ted noith of & UP 1l fime (even thoagh Pioducers and Mid-States aie curzently seived =y
BNSE and me Tovated o the cast of BASF'S Red Rock subdivision), and {8 hecane the
corstiucton ol o aossig s regeluded vader W9 USC§ 109 ady the removal of a spur thae

SONLAINY & Crons i regquites punt Boud appioval - Pugannt to Kessler tori, a spar carnet he o



spun 1f the tack crosses a hine of Luhioad; « spur cannot be & spw 1t the ek naverses propeity
owned by u pasty other than the radioil, sepving an existing customes oves a telocated imdustiy
hack is & penctiation into a new maiket whenever another taithoad ts located nearby. and o spw
cannot be a spur af 1t has a clossing. Tt 1s not stuprising that Kessler fras been unable to cite a
single comt o1 Bomd decision that suppoits these taulty legal theuor.cs.

In any cvent, the tiacks at issue  the Bastern Segmemt e nether spurs nor hues ol
ratlioad, they are industiy tracks  The constiuction of new mdustry tiacks and the iemoval of
existing industiy tiacks ate not subject to the jurisdiction ot thc Bomd 49 USC § 10906
Further, the 1elocation of these industry tracks s not subject to the Boad’s junisdichion because
the iclocation does not imvolve an extenston into o1 mvasion of new teittany (BNSIT alicady
serves hoth shippers) nor would the telocation aftect service to shippers (BNSF would conuntie
10 seive the same two shippers over the new industry nacks once the existing mdustry hacks me
1icmoved).

Finally, Kessler’s puipotted concern that BNSF may not have the 1equisite casements (o
conshiuct the new industry ttacks is unlounded. The new industty tacks will he Jocated on
property over which BNSF already has an casement with one veiy minor exception and BNSF
has aheady reached an oral agieement wath that propeity owner to slightly shift that casement to
accommodate the new industry tiacks

Once the Lastern Segment and the Muddle Segment e iclocated and tliec new indushty
tacks ae constiucted, BNSE will he able to sigrabeantly improve the tevel of service to these
'vo custamers Yot i s nether BNSF nor the Thgbway Project 1bat stands an the way ol

uipoved service those two sbippers, 10s Kessler and lus eolinres

D. The Relocation of the Eastern Segment and the Middle Segmant Has No At
on Service to Bourdman,



Atiached to Kevsler's Commients is Fxinbit | is the Veurtted Stuteent 1°¥8™) of Joseph
T Meny ("Mr._Merry™), Vice Presudent of Boadman, Incoipoated ("Boardman™) BNSF 1y
tioubjed by some of the tnacuate and nusleading statements made by Vi Meuy in bis VS 1t
Boatdman tiuly requutes tul service, Mr. Meny should have contacted BNSF.

Kessler has suggested 1outings to preserve seiviee to Bomdman in s comments
Kessler's prefetied routings, of course, taveise the conidor of the Highway Project and aie
impiacticable, unecononical and operationally infeasible  The routing fium the west historically
used to access Boatdman 1s sull i place, with two minor recent alterations.  That 1outing, ot
coutse, does not suit Kessler’s needs because it weuld not inteifere with the Highway Project.

In his VS, Mr. Mery icontectly states that Boadman®s skling connects w the BNSk
Chickuvha Subdivision at nulepost 541 S, which wonld place Bomdman's plant in 1the M-ddle
Scgment VS at 2 Boardman's suling is actually localed at nulepost 541 75 m the Westein
Segnent p

M Meny also incouectly alleges that Bomdman hay been paying a “Switch
Mantenance Fee™ to BNSF VS at 3 The mvoice attached to the VS 1s for the lease by
Boadman of thiee purcels of land owned by BNSF  There ate no hacks located on the pincels
and the only permitted use of the pawcels 1s for steiage  Attached as Exinbit 2, (s a copy ot the
I eave.

Accurding to BNSF reconds, the last tume Bowdman wequested 1l service was i June
2003, whuen it shipped two cais  The only other tatie moving vithetr to o iom Boy idinan siee
2060, was evie whound e m Febngy 2002 [n othier wouds, mthe past eight years Boasdiman

shppud o tecennad by Lul a rotal of three ens, o1 abour one e every cliee soas BNSF

10



decided to abandon the Westein Segment because (1) there has heen no local tafhie on that
segment of track for more than two years, (2) Bomdman 18 the anly customer on that segment of
tiack, end (3) Boardman’s tiait ¢ 1s not sufficient to justify retention of the W estern Segment.

[f Boardman has a new-found need tor 11l seavice, BNSF would be mote than willing to
work with Bowdinan to meet that need  In light of Bodman's cornnents m this preceeding,

BNSF has contected Sullwater Cential Railroad, Ine (* StHlwater”) o work out ai-angements

wheteby BNSF would grant Suliwater authotity to opetitte over the Westlein Segment i otder to
setve Bomrdman. Stillwater cuuently scives a custonier about six blocks to the west of the
Boawdman facilny

Continy to Bowdman’s suggestion, BNSF has nul wolated 1its Okluhoma City facility
trom the national 1ul system - All that s needed to 1esume service to Boardman hom the west 18
the :elocation of a signal and the inscition of one prece of 1l at 8 Agnew Avenue, whete the
Chickasha Subdivision connects to the icbwnlt Packingtown Lead

Kessler and Mr. Meny make several entoncous statements Wy to the condition ot the
tiicks nean the Boawdman fiucility  Presumably, the misstatenments by M Meny me attubutabic
to faulty information provided to him by Mr Kessler. The thiee erroncous statements that
ducctly impact se1vice to Boardman ae as follows:

Fust, the twnout that connects the Clnckasha Subdivimion o the Shickds Spur was not
temoved  In tact, that tunout i used daldy in crouting the overhead natfic acioss  the
Puckmgtown Lead to the active Chickasha line to the east U se of the Shickds Spus, i oany event,
o ol an upetationally viable opton ko tatlie moving to ¢ from Boadman

Sceomd, BNSF did a0t sunctien the wemonel ot the aoss-over oek e ecning the

Chicaasita Sub-diviseon ty e 1P hine Mteched as Exhibit 3018 a photegraph o} the Chuchasin



Suhdivision looking west at the location of the cross-over tacks. The il hine 10 the noath v the
UP line  5\s thas photograph demaonstiates, the potion of the cross-over un the BNSF "ight-ot-
way Is still 1in place and BNSF certamnly did not sanction the removal of the UP poition,

Lhird, as preveousty noted, 1l access 10 Bomdinan has not been permanently severed
hom the west  Because Boadiman had not iequested 1ail service in tive years, one picee of tad
was temoved neal milepost 523 91 on January 27, 2008 when BNSF had authory to do so and a
signal was crected in the ught-oi-way  The signal ts not a permanent stiucture and can be rcadily
iclocated and the missing tiack can casily be 1eplaced.

If Boardman is sinceie n its elforts to restore 1ail service to ity fucthty, 1t should work
with BNSF und Sullwater, Bomdman's siding can only accommodate rait seivice fiom the west
which 1s how Bouidman was lldd.lll()ll..llly served  The rarl service Sublwater could provide from
the west would be e economical and operationally efficient than the 1outing Kessler has
chosen  Morcover, the routing via Stillwater would not inteitere with the Highway Project
wheicas Kesslet's oute muns thiough the highway coinidor which, of course, 15 Kessler's
objective

H. OnTrac and Waldrop Comments.

The comments by OnTiack and Waldrop show the motivation ot the pirties opposing the
Petiton. These partics do not want to preserve il height service to shuppers and they are not
uterested in whethet Boadman has or does not have 1atl setvice Thew sole objective 1s to heep
the Highway Project fiom taversing a small parcel of Tand that tormerly was a il yand adjacent
to Umion Statont Phatostaphs of the b ter yad die attacded as Ecubat 4

On by seehs 1o have the Boad secend zuess the decisaeins maede by FHWA and ODOT

amd Force a realignment of che 1 hwey Project For example Ol snggestsy that the



ahgnment of the Highway Pigject be moved 400 feet to the vouth The Laet that such a
weabignment would still tequire the 1elecation of seetions of the Chickasha Subdivision does nat
seem to tiouble OnTiae  Kesslet and his coboits presumably would not object to a 1clocauion of
the Fastetn Scgment and Middle Segment as long as such ielocations preseive the tormer ynd
adjacent to Uaton Station

Waldhop detarls lus disagieements with ODOT, Oklahoma City and the Chamber with
tespect to the Highway Pioject  According to Waldiop, ODOT has made a “gtave mistake™ in
locating the highway over the foomer yard adjacent to Union Station Waldiop secks to have the
Board correct this giave mistake by ODOT by piecluding the 1elocation of the Eastern Scgnient
and the Miidle Segment.  Attached as Exhtbhit §, 15 4 copy of an ¢-maul bemng cuculated by
Waldtop soliiting comiments to the Bowd hrom local citizens opposed 1o the Highway Project
Waldhop vbviousty would like to use the Board as a iefetendum on the Highway Pioject

Whilc BNSF does not believe the Boand 18 the proper forum to addiess alignments of
highway projects, BNSF comniends On'Tiac and Waldiop in the sincenty ol then cliorts and the
torthiight natwie ot then commienls  Unlike Kesslet, neither of these pathes is hiding behind
hicuuous 1l freight service 1ssues to meet then ohjectives, [ike Kessler, they are secking to
preserve a former 1ail yind, but they are doing so in an honest and honotable mannel.

I1I, Renewed Request For Expedited Handling

In the Penton, BNSF cxplamned that, even though the Middle Scgrment lud been
telocated rver the Packinglown Iead, remosal of the tracks on the fermer alignment neeeds 1o be
completed n aden toe the Highway Projee® te move torwe id - BNSE (tlso noted that any selays
vould Ihely wsalt i melhons of dot'ars of cosc ovenuns, Unig s jue eeding i~ coepleted,

BNSE w Il not allow any turther icimoval ol tacks moibe path of e Thghway Project e bizht ot



BNSF's position, ODOT has been foreed to stop work on the aext planned phase of constiuction
m the Middle Scgment  Consequently, BNSF's inability (o 1emove the tracks nn the Middle
Segment 1 aheady having settous, deletetious effects on the Highway Project BNSFE, theictue,
1espectiully vrges the Boaid to process this proceeding moan expeditious mannel so as to
mimumze the wasteful and unnecessary cost ovenuns
CONCLUSION

As the comments by OnTiac und Waldiop make clear, the opponents to the Petiion are
conceined about preserving a fomer rail yid and not about pieseiving fieight 1ail seivice to
BNSF customers, Kessler appears to be on a nussion to derail the Highway Pioject i ordet to
save a small plot of land wheie a tail yaud was once located Tt appeais that Kessler, OnTrae and
Waldiop waunt this small pimcel of land to seive as the cential hub lor all {ocal tansit within
Oklahoma Cuy as well as the hub tor an expansive interstate high-speed 1arl netwoirk

The Board should not allow itself to become embratled n 4 highway project o local
transit issues. The nsues mesented to the Board in this proceeding e elatively simple und
stiaightforward. do the relocations of the Eastern Segment and the Midkdle Segment requiie prio
approval hiom the Board Because neither of these rclocutions involves an extension mto new
territory and because no shipper located on eithet ot these two segments will lose il service, the
Board should tind that neither iclocation i subject to tts junisdictron. Bomdmian is lucated on the
Wostern Segment and 15 unaffected by the iclocations  Boatdmin was histoucally seived fiom
the west and can conhinue to be served fom the west Kessler's Hibucated  teronting ol

Beardman's teffic thicugh the Thghway conden iy a dismgenuows ploy oot 10 assist Beatdiman

it to deral the Highway Poojedt



The EHlighway Projuct has becn approved by numetous duly elected and appouted
government otficrals ut the Federal, state and local level  Then collective judgment should not

be undone by a self-anvinted gua:dian of the public good

Respectfully submutted,

W

David Runkin

Kuisty Clark

BNSF RAILLWAY COMPANY
2500 Lou Menk Drive

Foit Worth, TX 76131-2828

Dated* August 25, 2008
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T heieby cettify that a copy of the foregoing Petition has been served on the tollowing
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Futz Kahn

8" Floos

1920 N Suecel, N W
Wiashington, DC 20036- 1601

Edwin Kessler
1510 Rosemont Dive
Norman, Oklahoma 73072

Robett M Waldiop
1524 NW 21
Oklahoma City, OK 73106

Onlrac
Post Oifice Box 984
Nowuman, OK 73070

loseph T. Meiry

Vice President

Bowdman, Incoipoiated

1135 S McKinley Avenue
Okluboma City, OK 73108-7012
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EXHIBIT 1



Case 5:08-cv-00358-R Document4t  Filed 08/14/2008 Page 1of6

IN TIIE UNITED STATES DISTRICT COURT FOR
TIIE WESTERN DISTRICT OF OKLAHOMA

EDWIN KESSLER,

Pluintift,

Y. Case No. CIV-08-358-R

BNSF RAILWAY COMPANY,

and OKLAHOMA DEPARTMENT
OF TRANSPORTATION, Secretary
of Transportation, PHIL
TOMILINSON and Director GARY
RIDLEY, in thelr official capacity,

Defendants

E

Before the Court is Defendant BNSF Railway Company’s motion to dismiss
Plaintiff’s first amended complaint [Doc. No. 36]. In support of its mation, Defendant argues
that only the Surface Transportation Board (STB) and the United States have standing to
enjoin rail line abandonments and relocations, citing 49 U S C § 10501(b)and 28 U.S.C §
2321-2325, and pointing out that there is nothing in the STB decistons of February 7, 2008
or June 5, 2008 that Plaintiff could enforce and specifically nothing n those orders that
precluded BNSF from rclocating its tracks. Defendant maintains that Plaintiff has cited no
basis for jurisdiction herein  Additionally, Defendant asserts that Plaintiff lacks standing
because, the abandonment proceeding having been declared voud ad mitio, Pluntifl has no
right to submit an offer of financial assistance (OFA) and no viable CLum that he 5 being
njured, alternatively, Detendant asserts, the Cowt should decline to exercise rusdiction in

Jeference to the STB's primary jurisdiction, particularly given that the controversy between



Casa § 08-cv-00368-R Document41  Flled 08/14/2008 Page 2 of 8

Plainuif and Deiendant 1s now before the 8 FB by reason of BNSE's petiion for declaratory
order [iled with the STB on or about July 14, 2008.

Plaintiff in response first objects to Nefendant’s submittal of matters outside the
pleadings with its motion and states that if the Court considers such mattzrs, it must convent
the motion to one for summary judgment and offer Plamntill’ an opporiunily to respond by
presenting matters outside the pleadings  Matiers outside the pleadings which Plamtiff has
submutted are only submitted as part of his informal motion for leave to file a second
amended complaint included in his 1esponse to Defendant’s motion,' Plaintiff asserts
Plantiff argues that he is not asking the Court to intrude on the STB's exclusive and plenary
Jurisdiction but instead only secks the Court's awd n the preservation of the SIB's
Jurisdiction until the STB has had a chance to rule on Defendant's decluratory action before
it, Plantiff’s and others® anticipated responses and to rule on any [‘eeder I.ine proceeding
Kessler may file to protect Boardman’s continued access to rail service. Pluintiff then
suggests that Defendant’s proposed uniegulated relocation, which it has asked the STB fo
approve in its declaratory action, is really abandomment. Plaintiff assertsthat he has standing
to pursue this action by filing a second amended complaint in anticipation that the STB will
hold that relocation is improper and also bused upon the existence of a shipper, Boardman,
which wants service, and Plaintif’s anticipated Fecder Line application to meet that service

nced. Plaintiffargucs that the threat of injury to him is sutficient to confor standing but does

Plaintift™s motion tor leave to tile 1 second amended complaint mcluded in hes response kriet 15
mproper Mabiois (e amend must be filed as separate documents, LCvR 7 1{v), contaw certam rquired
wformation and be accompanied by a proposed order 1 CvR 7 11}

2
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not really cxplain what that threat is. Ie suggests that the STB may not allew Defendant’s
relocation because of the existence of an affected shipper, Boardman, but 1equire Defendant
to submita new abandonment petition, e further states that Defendant has already mdicated
that the Western segment of the track in question will eventually be abanduned and that
Defendant's mtention to remove the middle and Eastern segments of track without authority
from the STD *“has become even more certain because it now claims {in the declartory
uction before the STB] that it can do so without any input from the STB.” Plaintff’s
Response to Mation to Dismiss at p 19. Plaintiff implies that he should be permitted to file
a sccond amended complaint to scck a judicial determination as to whether the STB has
Jurisdiction to decide Defendant’s declaratory action and to preserve the <tatus quo, i e,
prcv?nt Defendant from altering or relocating the track in question until he STB rules onthe
declaratory action {(and on Plaintiff*s anticipated Feeder Line procecdings) and/or this Court
determines that the STB does not have jurisdiction to rule on Defendant’s declaratory action.
Plaintiff further statey that under 28 U.S.C. § 1336(b), the Court can refer any question or
issuc to the STB for detcrmination but then the Court retains exclusive Jungdiction of a civil
action to enforce, enjom, set aside, annul or suspend any STB order arising out of such
referral. Plaintiff has not proffered a proposcd sccond amended complamnt, however
OnJune 5, 2008, the $'1 1 1ssued adecision declaring Defendant’ s notice of exemption
and sbandonment proceeding void ad imtio and denying Plaintiff*s other requests for relief,
including his request for a cease and desust oider, 2s moot, See STB Decrsion dated June §,

2008 1n 818 Docket No AB-6 (Sub-No  BUX)(Exlitbit *1" to Fust Amended Conplaint)

i
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Conscquerntly, there is no abandonment proceeding pending concerming the truck i questiun
and Pleintiff has no 1ight to file an otivr of financial assistance (OFA) Noris thereany S'1B
order pending that Plaintiff could seck to enforce. While it is possible Defendant may
sometine in the futwe file an abandonment procecding with the STB, that is by no means
cerfain, particularly since Defendant has now filed a declaratory aclion with the S1B
requesting that the STB declare that the relocations of the middle and Fastern segments of
the track in question are not subject to the STB’s jurisdiction and that Defendant may
continuc to remove the remainder of the tracks on the Middle scgment  See Petition for
Declaratory Order before the ST (Exhibit to Defendant BNSF Railway Company's Motion
to Dismiss) Thus, there is no injury to PlaintifT as a result of an abandonment procecding
that is “imminent, not conjectural or hypothetical.” Liyanv Defenders of Wildlife, 504 U S
555, 561, 123 S.Cx. 2130, 119 L..Ed 2d 351 (1992).

The STB has exclusive jurisdiction over transportation by rail carmricrs, including
abandonments and rail line relocations. 49 U.S.C § 1051(b). Not only 13 there no pending
STB order in this matter which Plaintiff could seek to enforce, this Court only has
jurisdiction over civil nctions to enforce, enjoin or suspend o1ders of the STB for the payment
of money or the callection of fines, penaltics and forfeitures. 28 U.S.C. § 1336(a); / C.C.. v.
Atlantic Coast Line R. Co., 383 U.S. 576, 583-84, 86 S.Ct. 1000, 16 L.Eid 2d 109 (1966), and
civil actions brought by the United States to enforce orders of the STB which are other than
for the pavinent ol money or the collection of fines, penuilws and forfeitures, 28U S C §§

2321(b) & 2322, see Sehnvartz v Bowman, 244 F Supp S1{SD NY 1965), «ff’d, 360 F 2d

4
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211 (2nd Cir, 1966), cert demed, 385 U.S, 921, 87 S.Ct. 230, 17 I. Ed.2d 145 (1966)

Additionally, since there 13 no pending STB order relative to the track at issue which Plaintiff
can allege or show Defendant BNSF is not obeying, Section |1704(a) of Title 49 does not
provide this Court with jurisdiction. 49 U.S.C. § 11704(x) (“A person injured because o ratl
canicr providing transportation or service subject to the juiisdiction of the Board under this
part docs not obey an order of the Board, cxcept an order for the payment of money, may
bring a civil action in the United States District Court to enforce that order under this
subsection.”) Thus, the Court concludes that it is without subject matter jurisdiction herein
and would likewise be without subject matter jurisdiction over any sccond nmended

complaint proposed or filed by Plaintff.

Nor do the facts that Boardman has been injured and/or will be injured as a result of
Defendant BNSF's relocation of the subject tracks and/or that Plaintitf may file a Feeder
Application with the STB provide this Court with jurisdiction under the abovce-cited statutes
or provide Plaintiff with standing. Even if Plaintiff has alleged an injury sufficicnt to meet
the constitutional requirements for standing, which Plainti(f has not dune, the Plantiff**must
asscrt his own legal rights and interests and cannot rest his claim for reficl on the legal rights
or interests of thind parties. Aswd for Women v Foulston, 441 F.3d 1101, 1111 (10th Cir.
2006), quoting Warth v Scldin, 422 U 8. 490, 499, 95 8.Ct. 2197, 45 I. I['d.2d 343 (1975).

Pirally, if; as PlaintitT suggests here and maitains in lus comments filed wath the ST
n Detendant BNSF's declaratory action, Defendant’s proposed actions don’t rieet the

criteria tor wnregulated refocntions but must be tuken as iegulated abandonnient rey. g

5
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Defendant to file abandonment proceedings, the STB will swely say so but that possibility
provides no basis for this Court’s subject matter jurisdiction or Plaintiff’s standing.

In accordance with the foregoing, the motion of Defendant BNSF Raiiway Company
to dismiss Plaintiff*s First Amended Complaint [Doc. No 36] 1s GRANTED and Plamntiff's
First Amended Complaint against that Defendant js DISMISSED for lack of subject matter
Jurisdiction. Plaintiff’s informal motion to file a second amended complaint 1s DENIED
because amendment would be futile.

IT IS SO ORDERED this {4th day of August, 2008.

UNITED STATES DISTRICT JUDGE
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phuzd u':: np‘::l :"l ::::i";:'?;:uuﬁl:; lind other chargss that may be fevied or asressed upon any and all inprovoments that may ba

3, To fully olserve and comply with oll Federal and Seare laws and Municipal ordinances, and nlf rules and regulstions of
Leuor now or Ianl.!ut in fores, applicable to the ute of tald lcased premises by Letsse an cforesnad.

4. To indemnify and hold hnrmlers Lessor snd said leassd premises from any and ail finas, Jlens, damages, forbaltures, panalias
and judgments thas may accrue upon sald lensed premises 1o the damage or injury of I.mer'hr tauon or:l;n occupation of sald
lnm-i pramizet by Lessae, or from any causs whatiosver growing out of Lestes's ute of sald [eased premins.

5 To kesp sald luoted premises and all buildings thereon in n neat and orderly condition, and net 1o paint or post, or parmut
the painting or pesting of, any signt or advertisaments of any degcription upon any of 1aid buildings or about sasd Teared premives,
axcape much as lE\" be 1ppraved f; Lessorj nnd to place upon oll buildings or reructures ersctad upon said beassd premises o suffl-
ciont numbar of “Posc No Bills™ signe to pravent others from painedng or ponting bills or ndvertisaments therson.

6. In eare any impravemene, building or strucrura upon said leasad pramises shall be damagsd or Jestcoyad, wholly or pacemlly,
by storm, fiee or otherwus, Lesses will, within ten (10) daps from the dare of such dumage ur destrnction, remave all debsls, censh
and rublush cauzsd by or mcdint ro such damage or destrucnon. IF Losses shall fail 5o ta do, Lessor shall hnve the right ta entar upun
n2id leased premises and remova such debris, trmah and rubblih ac the 1ols cost of Lesser, and Lessse agrees 10 pay such cost to Lemvor

within thuriy (30) days after prasenration of bill charefor,

7 Nat ta locam, swecr, place or maintain, or permie to be located, erecred, placed or maintined, nny burldings, structuzes, fir-
rures, boums, pipes, wires, or materials or obetructions of any kind adjncent to or over any track of Lessor at lens than lateral or overs
head cloarances prescribed by lawful quthority, and in no svent nearer than mmenty (20) feat from the canter line of mawny track, ten
{10} fuer from the camvter ine of paning ceack, and sight and one-half {8%) fest from the contor line of any other track, or at »
helighe of lean than swenty-shras {23) fesr abave the top of the rails of any such track; and to asume and to protses, save harmles
nnd indemnify Lessor from and against all lose, damages and sxpenses, on account of death of or Injury to petsons, lost nr destructlon
of or damage to propenty, caused or dlmllrl contributed o rensonm of the viclation by Lesses of any of the provisans of this
preagraph  Any such viglation shall immad taly tarminare this agreement without natice or any action on the pore of Lenor.

8. To assuma 1l damages resulting from wani or fallure st nny tme of tde on the part of Lewor to sid lcased premuses, or
any part therenf, and all Jamngus resulting from fice communiented from the right of way, premiws, locomorives, trains, cacs or athes
imitiumantalitiea of Lessor, or otherwise, to property of any kind or charncer {Including, among other chings, burldings, uructures,
Improvemente, and tha contenta thereof} that may now or hereafiar ba upun said lented pramism, or nny pore thereof, aod 1o whom-
tagvar the snme may belong, whether any such Jamages shall be covsed negllllnnel of Lessor, or sany of 11s agants, setvania or
smployes, or otherwise. Lessse covennnn and agraes to rel and does hereby releare, and o protect, save harmlsn nnd indemnify
Lessar from and ngainse any and all damages in this para, seferred to, nnd all claims, demands, causes of acdon, suits, judg.
ments, attorneys’ fors, costs and expanees on cecount thorrof,

9 To protsct, indemnify and save harmless Lassor from and agains all dnm?pl. rlaims, demnnds, rauses of actlon, ndny, judg-
ments, attornsys’ fees, costs and axpenws wifered or incurrsd by Leuor, cosulting from fies originnting upen saxd leaswd premises,
or 1 oF upon any pmp.ﬂ located thercon (Inc! dln, tmong ather rhungs, buildi straviuzes, improvamants, and the contents
thereof) and communicated to any and all property of whatsoaver kind or chametsr {including nmaeng other things, contents of curs)
locared upon sid lesved premues or slsevhere, and to whomsasver sarme may bolong, or rewnlting from injury 1o oc death nf pas-
sona, h:f 'lr.:::'mll.nll. ar danage o property, “I‘:h-dd, m mnl\':or ll‘l'r ;;rﬂ:c.: o:‘ onl:liuiom. “::lllln-l' :;r nlh":'u' of tf!‘ﬁ-'
or m; s ngents, setvants or smployes; prov or, thae ¢ s of vhis taph rola to dattuges e
shall :u apply u:.'i:- whils on 1racks g Lossar, but shall apply to contents of such cars, parss " ’

10. 1f any claim or llabllity other than Erom fire shall arlse from the Jeint or concurring nogligenes of both preeles hereto, It
shall ba borne by them equally, e o

1! In che event Lestes shalf use an overhead pips, sminging orm, conveyor or devico of any kind in loading any commoduy
from vinks or reservoirs on sald laased premises into cars on rracks of Lenor or Lasses, or From care on tracks of Lestor or Lasses inve
tanks or reservoirs located on sald lensed pramises, Lessen will not leave the tank cars connectad with such overhead plpe, swinging nom,
conveyor or davice excepr duting che timee when ar loast one employs of Lusses will be in chargs thernof Lewcs ngress to indemulfy
and hold harmless Lessor from and agalont ot daims on account of injury to o denth of persons, loss nr destruction of or damage o
property, resulung from tha construction, maintensnee, opsraron or use of any such ovechead pipe, swinging amm, convoyec or device,

2. Fallure of Levser to oceupy and use sald leassd premisos for the purpois or purposes Fereln mentioned, or the use chareof
far any purpuosa or purposs aot hereln mentioned, For thirty (30) days ac ot time, shall ba deamad an abandenmene thersof.
In tha evenre of abandonmant of aald leased pretnizes by Lestes, Lessor may declars this lense terminsted md may re entec upon and
take pusrrssion of wd lensed premiios, without being required to give notice thewrof, with or ulthaut process of law.

13, Upon fallure of Lessen to pap nny bill for rental within thiecy {30) Jdnye after rendulon rhereof, this agreement shell thaes-
upan terminata without notce to Lowee ar any actlon on the part of T rssor !

14. Upon the wiminanon of ths agrezrient 13 any manwer, whather as horein pl!on-lﬂl ot atherwise, {a) to remova from »4id
leased premicns all propirry of evesy k nd and chmacter therson which 1.oiees iy have the right ' remove, aml ny such prap. -ty
not removed athin == = dya after 1y terminatien herrof Lessee h-rely conveps absolotely to Levar, its sucermars and asagns;
{b) ta rostore raid fea.cd prem ses ta a condition sansfacrory to 1rsor; wnd {c) to sn-rurder, possenion of *md lenscd premiws ta
Lestor, or a1 withonz+d 1gents, peacesbly and without Jdelay, and in <1se of wwy frfure sn 10 dn Ly -sca shall he vu lty of Foruble cneey
wrd det uror of md 'ersed premices under the -trtutes, wnd 1o nitice w0 quit oc demnnd shall be nocrszacy 2 weraln uch aueon,
Pesies aeby vaving oll such noticos und dem inds.

15 Thae cither parey may tarminnte chis ypresene und leme 1t v ume upen thirty (39) J s wrteen natico to the other
sy, and 13,500 evpfranon of huryy (210) Anys (fror the tervice of any suh nonee chis werecmere . ad leare and all righer of
].- 1308 tn possesran hereunder alall abscluzely cowe

1§ Any aotica ro ho sen o Lues heeeunder siicll be dermed to { e prapecly served i the same bs delivirod 1o Lessgr, o2 of
L fe with nav of [ uee’s yents, secvnnts or smplayos on the leased promasvs, or f posted on she lavied pramises, or I dopos ted 1
any vouwlfico or mail box, postpand, ddreued to Lesi-a at Losrro’s lise known place of Dasrncas

17 L-unw shall have no right to, wd will par, a-tign this aurremene ve sulldet smd leased remises, or ny prece ther:of, or
rorr e the 11me 1n be nsed or accupled by .uny prrinn, firm or ~nepoaticn ether than Lestea, wichont first obtaming the writcen von-

un of Lovor theroto



v —

13 I, upon the tarmination of thia agresment Levvaa shall hva felly performed vach and evary of Lestes’s obliganens here-
under, Lessor agrees to refund to Lesues the pra rata sent, f any, for the uneap.red penod for vhich Leisas may hava paid rent
heteunder, provided che rental hoioin sorecved r3ceeds Trwohie Dollars ($1200) per annum,

19. Ne tarminstion of this agresment and fease sha!l releasa [ersce from any Halihues or ol:lparions rhat may have baen
incurred by or that mny have accrued agpinst Lesree during the continu inca of this 1grounent

20, Lessee further agrees not to erasecl, place, maintain or store, or
allow to he erected, placed, maintalned or stored, any bullding or
material closor than fifty (5’0) feet east of the east street lina of
Indiana Avenue in Parcel No. 1,0f fifty (50) feet south of the south
street line of Tenth Strecet in Psrcel No, 3, as shown in blue print
attached hersto and made a nart hereof,

21. Thils agreenent is issued in lieu of and supersedes that cortain
Lease Agrecment No. L-11000 dated July 30, 1930, effaective July 30, 1930,
between St. Touls-3an Francisco Railway Company and The Boardman Co,

Subjart 1o tha foregoing provisions, this az-tement and leass shall inucs to the bmefit of and bind the respective saccosrors, lessoes,
and asigns of the pasties herato. Bach provislen of this agresment relloving sgauns or limiting Habihiey shall inure to the bandfie of cach
tenent of Lesor and sach railway company or other Elﬂm, firm or corporatian that 1nay nt any nme with the concent of Lessor apor-
mte engines, trnins oe cars wpen any track or tracks of Lexor, ar usa any of the rmlroad facilies of Lestor,

IN Y/ITNBSS WHBEREOF, the parnns hereto have duly cxeeuted this ngresmont, the doy and year fire above written,

Paster deseription and Paragraphs 2
and 21 gdded prior to exgcutlgn. ST. LOUISSAN !-'I!ANC!SFO RATLWAY COMPANY

ATTEST: ] r
; , . ]

By L -"\. Ry
————— - P — Superintendent
ATTEST! The Boardman Co, ___ . .. _.
—R\J‘Z{M-. 3 - szm.ciwr:yw;‘__:; — By .
( ) T e TR s T
\ATHLSS,

- - = Avta [er e,
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iy

Data: Monday, August 18, 2008 7 G4 PM
From:

To:
Subjact: FW “fish or rut o 1or pLblic transpertation

From: Mary Francis [mailto:mfrancisi@earthink.net]
Sent: Saturday, August 16, 2008 4-12 PM

To: Susle Shields

Cc: UndisdosedReciplents@aol.com

Subject: "fish or cut bait" for public transportation ...

KRKKKMERXEXXDlagse DISTRIBUTE** * &% dok¥ k£ k%

Are you wanting to save gas, reduce pollution and add a modern rail transit
system here in OK?

Bob Waldrop says it's time to "fish or cut bait" and come to the defense of Union Station
by opposing )
the BNSF request for expedited handling and invite the Surface Transportation Board to

come here to OKC
for a free, fair, and public hearnng at a conveniant place and a reasonable time,

Please read Bob's message below and re-write a few of his arguments for the
Surtace Transportation Board (STB) or use mine (attached.) It doesn't need to be
long. We just need lots of comments.

Bob gives the link you need to file a comment.

Are you willing to spend 10 minutes or so to speak out for cheap, convenient
public transpartation?

Now is your chance, Mary fFrancis

P S. Here is another reason to build 1ail, not tear it out. This 1s the basis of my one page

comment (attached.)

Aluel=Tétp /7 vuw wheat state ok us ‘WY b % 1Site/News"25and %20Inh, er & -20and® Xhatos7 ack o200l 2000l %
208er 1ca™ 2N Hurtng ¥ 200kladwma? 20 Whear20Produce=s* W andVa"01 levat rs % 20 %.23000ws™ 20romodan ™ 2% dore
Lawe taet = blank | wkof Rl @ervioe Huhee Jhlabomsa Wheat Producers ~nd | ey aburs, hine 1 19

-- On Wed, 8/13708, Robert Waldrop <bwaldrop@cox net> ‘wrote
Frum Rotart fakdrsp  twalde g -deox

uoject [ak-sus] r.emewent .« 19 Surface Troo sparsehon Bcard
To vk sugetsts Shsust daalkibty ory
Date ‘Wedneeday, August 13, 7GG8, 11 '8 PM

a ind'cated in tho rivve taport submilted eja’ or by Tom Elmare, A1SF Rulbeay Coatpany has suomts 3 ametur v
ha Surface [rrsportation Baare! far -n expogited Zelratory motion 19 dlos it 10 precoed vth he aLands “mund of 14
ines hal 4 0 ha Lay cH 130 cras Az ety 1 e 578 grans hug, 1ien wonsing’ 3n e precsen vad th e
ard afUnign Stken 5 st o aclads's, b will e Bl cd uedor ‘an lanas 3 ‘evay Ly Lge 3iesplate 1 oyl
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the time gasoling gets to ten bucks/gaflon

If you would Lha o subrmit 2ommants 1ganst ths cmiosal, go 1o <A

href="http.//www stb.dot gov/stb/efilings nsf" Farget=_kblank re'—nofollow
_base_target="_blank" >hitp //wvw sib dot qov'sib/elitrgs nst ard ciiuk en the link for “oHier
subrussions/coresgundence *

Tha docket numter is

Firancg Dockat-35184-0

(abbraviated as FD in tha drop doan manu) and the subjact is
BMSF Railway Lomsany — Pet L on for Petitien for Cu laratory Ordar

Than ye.d can adlar B pa or copy yrur com mants mto ihe Lax, ¢r L,p'nad an attachmant  Your co.iments, namo, and
contact .n‘o bacoma part of the publ ¢ record

i vary strongly encourage evarytody fo “lish ar cut bail® and coma to tho dafanse of Unlon Slanon by npposing the BNSF
request for expadited handling and invi*e the Surdace Transportation Board o ¢come here to OKC lor a Ira, farr, and
public hearing at A convanient place and a reasonsblo bine

My commienis ane balow my 9ig  Mola that BNSF .1self raises tha 1asue of tha Crosstown Fromway, 30 the project itsaltis
tair gamo for comrant  Tima 18 runmng oul, 30 2omrent today

Bob Waidrep, Okiahoma City

Anguat 13, 2008

surface Transportation 2oard

395 . Strest SW

Washirgion, DG 20423

Ra Finance Docket-15184 © -~ BNSF Rauway Corrpany - Petition fer Pehitan for Declaratory Onler
Ta whon it may concem

My name 13 Robert Waldrap | am the foundar of the O=car Romaro Catholle Worker communily, ar argamzation winch
1 dadieated fo the worka ¢ merty, Jusbce, ard peace Wa delver focd ¢ people 11 noed 'who de not have
Irarsportaton [ was one of tha founders of tha Cklahoma Sustnmnabiily Natwork, and praseitly aerva s ona of the co-

modaralors of tha organizanon’s discussion listsery

I wnla to ycu to opposa the motion for an axpediad dechratory raling and order that BNSF R.lvay Company hied with
the Surtace Transpo-atien Beard ¢n July 15, 2€08, /mgarding the Cluckasha Subdivision m Qkialrora Cry, Ok.ahomdy

I t+4 g 1stnehicn of tha | 1€ Croszl='ua Frrevay is akeand ‘o proraad as cuirantly 1 innarl, vluch wculd ho tha mswu b
Wl s arder, tha furdace T-rnsportthon Beam vl LoceTa a w il ng pary 10 4 g o uiJdake desently e rg Matacy
tha fLe of Okiahioina's Depaitmmnt of Trae ot e

The -l yea a* Unagn Stucn s 15 stone, Beoat ! ur 2 ty- ~ndg state- v a3~y 1am of il fana 0 aben 2 ult B thg
conteal e ais 3l g eost olfec' e yalees clesmmater il innat ~enny centrdl Oy Butd the tutuzo
Ira=spertaton 0=nd alluves DHSF 9 atveder ths cabuy wd thug par QOO e groend g Bta s g, Rat -l
b Le Lated Tardar ten i @8 o treae oy It vill Lecgn Listad Doyt ra er g 'l o goma il 18 Aallen

BN S I recast s Jorita bop s aneime g sanneasiy o arr s iy v n el auunly

1 Raoal Justico
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Ollahoma City has a ong instery of acling with grave scoal Injustice agawst commumbes of paogla ¢l co'or Tha | 40
Crasstown Frooway relocation praject has already dastroyed hundrads of homaes in two low incoma neighbathacds, und
Alrcan Amancan and Latin Amone an Cilizens heva bore a d sprogartonta burden of t:a socid n,Lshice

Prgv ously, ODOT conspirad weh ieadera 2f Okiaboma Citv, inginding tha Chambar of Camnerca, to destey 1t o task 2
ean of the Afr can Amercan commundty in Cuaboma 2ty known 25 the Deep Deuns, 1 orldar lo Jrab ra fand for
“aconomic davalopment' and to buld a fragway to o x whie © tzeng who o leav.ng the araa tarwes of the 1 al
integrallon of thg schagls 6 ba aula '3 get 1o thelr {=bs n dawntown Oklahama Gty quickly at .5 w daly -acaguzad
torlay as a 9°ave historizal errar that wag marig by our teglonal and statg chiz, businasg, pold ~al and transportal on
laadershp Abandonmant of this rall Ins, ~hich will Isad to the dastruction of *ha rail yard of Unwan Station, 1s a s dar
Mmuslorcal m.gtake that wa are tywrg fo pravant

Somae rught 2ay that Mage allegatons are basvla the paint Yet, the Mayoe, ODAT, and tha Ghambar of Cemmarte
clam w thal lelters *¢ the Surlace Trarcpartation Board *hat thay ara acting 'wih fha supgort of the : bzenry acd on
bwhalf cf It @ common yucd As a fanrth generation Shishoman, vho 15 inbmalaly famzhiar with tha ¢ s*ory of cur pehheal
classas, | tall you p'anly that f air L.ums must ba iaken wih a strong dose of the hermensultle of suspic on

! funk it 18 1efe to say that *hs abancacment cf this ail | ne, 'gacis g to the telocation of the freeway and thus tho
deatructon of Umon Station 1s graaty Jasad by Jda vatcwn business mPersta Albad with cartan ool tica! facizng n
tawn, bt 10 go frem that indisputab.a fact to a Jiain of ovarwhalmirg public support” [s a it .ngenuous

Lasi yoar, Ohlahoma City wen! through a process cof soiizimg pubhe ‘mput on whal the c iy needed, and by a v d) mangn
the nsrber one suggestion from the ciilzens was better pubie transportaton  Yet, Oklahoma Clty ls presarly doing
naothing o ncreasa public tranupartation and by tha City's awn admigsion, o will be years belore wa 590 any sus*antive
uncrovemanty Thud, any ciaim by Qhlaboma City. 113 Chambsr of Comomarce, or QDOT regard:ng pubix: support for the
dastruction of the Umon Statfon rall yard 8 singly polit.cal propaganda

BNSF, Oklghoima Cily, ODOT, and 18 OKC Ghamber of Commsrca, vish o marginabze opporants of the dectniction of

Unson Station, bacause that & 1a i+t therr iterast to do 0 Thair mhance on this tactic s a tygical rasponsn of Oklahmna

. puiticars ko opposiion ODOT v.ould have us belove t-at tha low number of responses to tha r anvircnmantal
slatamant on the ! 40 retocabion 1s an inieaton of con'mu-ity suppast In reality 1t 1s a tostimony 10 Ibe cbecura r it ra of

thair co nment precoss and the gencral foaling that thare 1sn't any peint r going against OCOT Eacausa thay stack Ira

dck against opponents balom gomg .nlo haanngs or accentkng comments

So it goes in tha polkal c.lture on thg ground hiere .n Oklahoma, and you should keop this context in ming 1s you 1nuke
your decision ny th.s matter

2 Econamic and Enviranmantal Sustainghily

The recant spika in fuel pnces is but 4 harbirger 6f ngher fusi and energy prices Fall transportation 19 the rrost aficient
way to move both freight and pueople Oklohoma Cily, tha retjion of central Oklahoina, and the State of Okiahoina noad
strong rad neiwerks that can take Leopls and Geight to vhere (hey sant ard neod o go AL this twre, Oklahoma City has
caly a ndimantary gublke tranupatation tat conlnbutas hitie Lo the transpartation veads of the a~aa 1hus, ourlo al
community remains haslega 1o the good will of lascist Lerrorists

Gong into the unconaln future, the ral yard at Unlen Station tould maka an important contnbulinn to the sconomic and
anv.ronmantal suatainabdity of this aity wd it Onca o 18 dasiroyaed, 818 gone and that wll soriously impact the miter-
cannechtiity of Oklahoma's systan of ;always Tha passibdity of rap d axpansian of qur rad aystem nio a lruly
‘unchioning, cost affeclive mull medal *rarsportation system anchored by commutar ~ail, xii ba gone forevar Alowing
BNSF Io abardon thasa Iinas, and t-us parmit ODOT 1o progead with ils conelniclion plans, wouid ta & terrendous sh2p
baclowval for call n Oxklahomra, 4t a ime when \we rrad ¢ 0 moving .thaad

3 Navanai Sequnty

Tha pazen anrd o aty cf the arvre & ond o the satem.d By 1518 = e pr wy funshing for tay 0 ocent ol wonal
* 07 “BTwoIKS coiTes from natrotoars Thus, “vhie B > [lo don' Wke 1o Sienk about ts, avery 1ank of 31.chnas 2y, a
tonar tax that buys guns and Bombs th o kel inncuant cid anes « st o hin cnysafim

Akhhapa Cly w a3, qromoag gl 2hiptyvr ncha hemo teint o o prottha Sanee 31 ardprace v g 6l & o
fezitin ofia DE2d pubes 1t resgRout . Wie e ha nevd o Py ravaarn g thernpeet e et rus My

soyniit s 1508 Suppen 2ol S b e g dendgrue 3 e TLIrmal an oo e e ey Wty
rantpead wd aaln fnae ot lusdng rma g scent ey uenghard Wl ranthionth 9ve ! 2w tirg Ly
aaneng thew recsurptenal oorsaterdtan s foaldl s O a0 ke st of Chiaseey spdy e 2o 2ae
s v dn vepwtaatha ' sral ot rwale Ly gy o lnagonl g v WA el ey Ryt e Sz g
vOrdan On aniamerjency B o fedtan 2 r nts mt g of fasste aaed e
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Instaad, tha and result of thar proposa's — tha abandanmant of this tal ine to tuild 4 tgw tan lane hghway - adi ha to
make us more dependent on gasalire and ciaer! and trus + vall 2om4 to pass that Oklabama wil maka an sven ryreatar
contriouton ta tha sugpont of terrorism Abanricring this ril fire wh.ch will 'oad to the dastnz =t on of Urisn $t-tza's rul
connachons, 1a therefore in diract apposilion to the cavse ol psace and safoly ihroughcut the *vorint O<ama hin Lazen
would certainly approva of abandoning th's ral e dastroying Limon Statlon’s ral yand, and tmish-ng construchan ns
das:gnad of Oklahorma Cily's 2w ten 'ar 4 fra=way bacrdcgie | vary aclor, small or greal, 1t Tahes Js m-re
dngardant uson oll, underculd the peace and salety ol all Amencans In mak ng ransportahsn Jecis o8 va gnora il 13
reauty ta cur monal pani

Conclusion

The rules and regulatong nterprated ard mplamantad by tha Surfacs Transportation Baard are thara Ic prava~t abiu.e
cf aulherty The aemand of BNSF, supporiad by ODOT, Okiahcma City, and its Chamber of Coimmerce, for oxpedited
pmcess 13 exactly the type of atuxe ol aulne: ty *hal tha STB's niles and ragulalnna are des:gned lo pravent | ask yi+
1 repect the BNSF apphicaban for an sxpad ted daclaratory ru mg  You ased to coms to O«lalioimg City for .y pur'e
heanng on I matter f-at sl bs lar and open and heid at 2 reasonab'e tima anrl place

I* tha Suifaca Trangportation Board efects this BNSF applicaton parhaps a compromise could -asult wheraty the piana
far tha ! 40 vould be chunged to aved riestroy rg the rail yard of Umion Station and thus compromising the ra.l secunty

ol the ertire state, @ g by vlevatmg a saction of the proposad freev/ay relocaton ODOT has afrsady reneged cn it .
promise lo bwy the iregway in g ditch (they didn’t do proper enginesrng studtes belore commancng construction, thus
they mada the promiae 1 the neighborhood thal they have airoady broken), 3o stevailng a section 19 protect the rail

access would not ba irpoasible

Sinceraly,

Rol.art M Walkirop

1524 NW 21

Qklahcma City, OK 73108
405-613-4688
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